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STATE PUBLIC SERVICES TRIBUNAL, INDIRA BHAWAN
LUCKNOW
CLAIM PETITION NO. 2161/2019

SHIV BAHADUR KHAN, aged about 48 years, Son of late Banwari
Lal, Resident of Village Jaitpur Post Hanumanganj, Police Station, Sari
Inayat Distrcit Allahabad. Presently posted as Constable at Police Line
District Varanasi.

Petitioner

Versus

1- State of U.P. through its Principal Secretary, Home, Government
of U.P. Civil Secretariat, Lucknow.

2- Inspector General of Police Varanasi Zone Varanasi.
3-  Deputy Inspector General of Police Mirzapur Range Mirzapur.
4-  Superintendent of Police District Mirzapur.
5- Senior Superintendent of Police District Varanasi.
Opposite parties

Shri R.P. Singh, counsel for petitioner
Shri K.P. Singh, Presenting Officer on behalf of the O.Ps

JUDGMENT

(Delivered by Hon’ble Shri Jitendra Kumar Singh, Member (Judicial)

This claim petition has been filed under Section-4 of the U.P.
Public Services Tribunal Act 1976 for quashing the order dated 27-12-
2013 (Annexure No.3) passed by O.Ps no. 4 withholding the pay of the
petitioner equivalent to one month, appellate order dated 07-02-2014
(Annexure No.2) passed by the O.Ps no. 3 and revisional order dated 28-
04-2014 providing all consequential service benefits likewise Bonus,
Additional increments, First promotional pay scale, Promotional
increments & Second Promotional Pay scale along with interest from
due date till actual payment made to him which have been withheld on

account of these orders.



2

2-  Briefly stated the facts of the case are that the petitioner was
initially appointed on post of Constable (Civil Police) on 21-08-1990 at
district Faizabad. A show cause notice was issued to him on 28-11-2013

to the following effect;-

‘g 2013 H T MU AT Hiddarell Hed Glede HIIGNGR
& Brgaa @ a1 su =RT sRRIT Wwiess & Ui HicTd s
T P T oibe 3IFP d8a A 3feferd ard Ba @ der
oSy e ur @Er &t 3Ra & 9l ga fUde v Je=
Sl U2 Ofest Saret 3ofero st wrafreier aea =r=1 #Her o5
Sl U3 3U &®RT 3a0d [a>g oledl & HET oledl &
RATRR=—T A 9d dld  adib sl 3nfe @1 b fpar

aram 1”
To verify the veracity of allegation levelled against the petitioner a
preliminary enquiry was constituted against him which was conducted
by the then Circle Officer City Shri Sachidanand who submitted his
report on 02-11-2013 holding the petitioner guilty. The disciplinary
authority upon receipt of preliminary enquiry report issued a show cause
notice to the petitioner for filing reply which was filed by him and
thereafter on the basis of evidence on record considering reply to the
show cause notice, the pay of the petitioner equivalent to one month was
withheld. The petitioner being aggrieved with the order passed by the
disciplinary authority preferred departmental appeal which was rejected
vide order dated 07-02-2014 then he preferred revision against the
appellate order which was rejected too vide order dated 28-04-2014
thereafter ultimately petitioner came before this Tribunal with this
petition for quashing impugned orders and directing the ops to provide
him all consequential service benefit which have been withheld due to
impugned orders and to grant him pay equivalent to one month along

with other dues @18% per annum.

3- The petitioner submitted his reply vide Annexure No. 5 date Nil
denying the allegations levelled upon him Ops. no. 4 without
considering the reply submitted by the petitioner and without recording
any findings and assigning any reason held the charges proved against
him and passed the impugned punishment order through a non speaking
order on 27-12-2013 against which the petitioner preferred an appeal
dated 07-02-2014 which was rejected in a casual manner then he

preferred revision which was rejected too vide order dated 28-04-2014
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without considering the grounds taken by the petitioner in the reply to
the show cause notice as well as appeal and revision. A preliminary
enquiry was conducted behind the back of the petitioner and the requisite
documents including the copy of enquiry report were not enclosed with
the show cause notice. The petitioner has been punished without any
evidence and without affording opportunity of hearing. The petition

deserves to be allowed.

4-  The CA/Ws has been filed by the Opposite parties with the
allegation for an act of indiscipline a preliminary enquiry was conducted
by Circle Officer City Shri Sachidanand. The statement of the petitioner
and Shri Shafeeq Ahamd Khan, S.H.O Kotwali Katra Mirzpur, Shri Ram
Milan Yadav, Sub Inspector/Chowki Incharge, Lal Diggi, ?Thana
Kotwali Katra were recorded. The enquiry officer submitted his report
on 02-11-2013 holding the petitioner guilty. It is contended that while
recording statement Shri Shafeeq Ahmad Khan, Inspector Incharge
disclosed that he had already furnished his confidential report to the
Superintendent of Police Mirzapur about the conduct of the petitioner
on 09-09-2013 and in view of seriousness of the allegation levelled in
his report, the petitioner was placed under suspension. On receipt of the
enquiry report and after affording him an opportunity of hearing the
enquiry was concluded and thereafter a show cause notice was issued to
the petitioner. The petitioner submitted his reply to the show cause
notice and thereafter punishment order has been passed. Further the
petitioner appeared in person in the office on 30-11-2013 and perused
the departmental file. Petitioner received the copy of enquiry report as
well as the copy of the statement of Najma. Thus there is no procedural
or legal infirmity in passing of the impugned punishment order. His
appeal and revision has also been disposed off with a reasoned order.

The petition is devoid of merit and is liable to be dismissed.

5- In reply to Opposite parties’ CA/Ws, the petitioner filed Rejoinder
Affidavit refuting the allegations of CA/Ws and reiterating the

averments made in the claim petition.

6-  Heard the learned counsel for the petitioner and learned Presenting

Officer on behalf of the O.ps and perused the record carefully.
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7-  The learned counsel for the petitioner has mainly assailed the
impugned punishment order as well as the appellate order on the ground

of denial of opportunity to defend himself.

8-  Going by the respective submissions of the rivals parties and
taking into account documents placed on record by the learned counsel
of the petitioner who drawn my attention towards the application
submitted by Kaleem Son of Shri Kallu on report of Enquiry officer and
in this parlance it has been submitted that as per statement of brother of
the victim the incident started on 20-09-2013 whereas in the enquiry
report Shri Shafeeq Ahmad, S.H.O Kotwali Katra Mirzapur stated * that
petitioner was posted at Chowki Lal Diggi, he went to Kaleem’s home
and was talking obscenely to his sister about which Kaleem compliant to
me. Apart from this at Shastri Pul picket the petitioner detained outside
woman at the post then Chowki Incharge Lal Diggi/Sub Inspector Shri
Ram Milan Yadav has scolded him then he talked nonsense about him
among the public and instigated them. I have furnished the report about
the conduct of the petitioner to the Superintendent of Police Mirzapur on
09-09-2013. The submissions of the learned counsel is that the incident
ought to have been happened on 20-09-2013 then how it was possible
for S.H.O concerned to get it report furnished much before i.e. 9-9-2013.
Thus all these shows that both the S.H.O. as well as enquiry officer were
prejudiced to the petitioner and they were having ill will with the
petitioner. The respective submissions of the learned counsel for the
petitioner have been supported even by the appended note of the
disciplinary authority i.e. S.P. Mirzapur on the last page of enquiry
report that “ Issue one month pay file notice.” Thereby it may be
inferred that disciplinary authority was predetermined to punish the
petitioner that is why this appended notice was made by him at the last

page of the enquiry report.

9- Also it has been submitted that none of the point raised by the
petitioner in his explanation has been taken into account hence
respective punishment orders is quite unreasoned and non speaking. I
have gone through the impugned punishment order and the perusal of

which shows that the disciplinary authority has quoted the explanation
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submitted by the petitioner and also mentioned about the enquiry report

and it has been observed as under:-

“ra: AN @1 oRaa FudipRor IwRlea 3ifea aezmess
MYRT ¥ AdiWoleles o O o U3 slifed & wxdlad
IRAM &t gite w=ad g vagRr Imefda fear smar @ 6
3mselt 688/902160068 sMogo f¥@ wEIgE T & IF
3BT P ¥  Iowo  3refler gt B

srferepIRl /Rl @Y (@us wa 3rdier) feraATaestt 1991
forrd 14(2) & 3ieaota Jem urfdenfera UWes HATE @D ddd B
IFAAGeT 3 Tuvs A cfsa A e @1 aneer uiRa e

Siar 817
In case of Raj Kumar Mehrotra & Ors Vs State of Bihar and Ors,
2006 SCC (L&S) 679 the Hon’ble Apex Court has held as follows:

‘““‘we are of the view that the impugned order of the respondent
authority imposing punishment on the appellant cannot be
sustained. Even if we assume that Rule 55-A which pertains to
minor punishment was applicable and not Rule 55 which relates to
major punishments, nevertheless Rule 55-a requires that the
punishment prescribed therein cannot be passed unless the
representation made pursuant to the show-cause notice, has been
taken into consideration before the order is passed. There is
nothing in the impugned order which shows that any of the several
issues raised by the appellant in his answer to the show cause notice
were, in fact, considered. No reason has been given by the
respondent authority for holding that the charges were proved
except for the ipse dixit of the disciplinary authority. The order,
therefore, cannot be sustained and must be and is set aside.”

A distinction between “reason” and “conclusion” has been spelt out by
Hon’ble the Apex Court in Union of India Versus Mohan Lal Kapoor,
(1973) 2SCC 836, it has been held as under:-

“Reasons are the links between the materials on which certain
conclusions are based and the actual conclusions. They disclose how
the mind is applied to the subject matter for a decision whether it is
purely administrative or quasi-judicial. They should reveal rational
nexus between the facts considered and the conclusions reached.”

In case of G.Valli Kumar Vs. Andhra Education Society 2010 (2)
SCC 497, it has been held by the Hon’ble Apex Court as under:-

“That the requirement of recording reasons by every quasi-judicial
or even an administrative authority entrusted with the task of
passing an order adversely affecting an individual and
communication thereof to the affected person is one of the
recognized facets of the rules of natural justice and violation thereof
has the effect of vitiating the order passed by the authority
concerned.”
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10- In the instant case a preliminary enquiry was conducted but
the copy of the same has not been supplied along with show cause
notice as it is evident from the punishment order itself. The O.Ps
have admitted in CA/Ws that the permission to inspect the file was
given to the petitioner. The petitioner appeared in person in the
office on 30-11-2013 and perused the departmental file. Thereupon
petitioner received the copy of enquiry report as well as the copy of
the statement of Najma and after obtaining his reply the punishment
order has been passed. This is simply denial of opportunity to
defend. If the disciplinary authority really intended to give an
opportunity to the petitioner to defend himself instead of inviting
him to inspect the record of preliminary enquiry, a copy of the same
could have been given to him. All along, it has been urged by the
petitioner’s learned counsel that opportunity to defend was not
given to him. In support of his contention he has cited a judgment of
the Hon’ble High Court of Allahabad reported in 2005 (2)
UPLBEC 1154 Ram Surat Singh and Ors Vs Inspector General
of Police Allahabad Zone Allahabad and others in which the
Hon’ble High Court had held that non supply of copy of preliminary
enquiry report is violation of mandatory requirement of Rule 14(2)
of the U.P. Police Officers of the Subordinate Ranks
(Punishment & Appeal) Rules 1991. Mere permission to inspect
the file not sufficient and under these circumstances the Court found

it to be a case of violation of principles of natural justice.

11- In Union of India and others Vs Mohd. Ramzan Khan A.LLR
1991 SC 471. It has been held by the Hon’ble Supreme Court that it is
necessary for the department to supply a copy of the enquiry report and
non supply of the enquiry report is fatal and vitiates the entire enquiry
proceedings. It is thus clear that if the preliminary enquiry report has
been relied upon by the department then the copy of the same is required
to be furnished to the petitioner affording him an opportunity to
represent the matter sufficiently when penal consequences flow from the
show cause notice. In the present case merely by issuing a direction to

inspect the file was not sufficient. The respondents should have supplied
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the copy of the enquiry report and since the enquiry report was not
supplied the principles of natural justice was violated and the petitioner
was not afforded a reasonable opportunity to represent his case as
contemplated under Rule 14(2) of the U.P. Police Officers of the
Subordinate Ranks (Punishment & Appeal) Rules 1991 and
consequently the impugned order is not liable to be sustainable in the
eyes of law and is liable to be quashed. If the O.Ps intended to rely on
the preliminary enquiry report then its copy ought to have been provided
and non supply of the same amounts to violation of the principles of
natural justice and the punishment order suffers from procedural
irregularities. It has been further urged by the learned counsel of the
petitioner that in order to afford a reasonable opportunity of hearing to
any delinquent employee there is a circular letter of D.G. Police U.P
namely the confidential D.O. No. DG-7/001 dated 08-03-2001 which

provides as under:-

“1) Praamaet @& rEe-14(2) & IRAIgFRT TAT BT AT

uEry AfSE B FEa ag FHRG At Iucey HRIa g

gt AAY UG BRI & 3a: uar fABt B wrRer

gast ifed & A Sitg =T B ufd vd FaEOr A B

O A JF BH 15 Ra &1 FaAT 3@ey ke o= 1

In view of the above mentioned case laws when the impugned
punishment order scrutinized it is found that it has been passed without
adverting to the contents and important points raised in the reply of the
petitioner dated 02-11-2013 and giving a semblance of indication of
application of mind by passing the impugned punishment order,
therefore, there is no escape from the conclusion that the order of
punishment was passed by the disciplinary authority without complying
the mandate of the relevant rules of Rule 4 of the U.P. Police Officer of
Subordinate Ranks (Punishment and Appeal) Rules 1991 which provides

there for good and sufficient reasons the penalty can be awarded.

12-  Admittedly, minor punishment of withholding equivalent to one
month pay of the petitioner has been awarded to the petitioner under
Rule 4(1) (b) (ii) of the Rules. Rule 5(2) provides that the cases in
which minor punishment enumerated in clause (b) of sub rule-1 of Rule

4 may be awarded, shall be dealt with in accordance with the procedure
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laid down in sub rule 2 of Rule 14. Sub rule 2 of Rule 14 provides as

under:-

* Notwithstanding anything contained in sub-rule (1) punishments
in cases referred to in sub rule (2) of Rule-5 may be imposed after
informing the police officer in writing of the action proposed to be
taken against him and of the imputations of act or omission on
which it is proposed to be taken and giving him a reasonable
opportunity of making such representation as he may wish to make
against the proposal.”

13- Learned counsel of petitioner vehemently argued that disciplinary
authority has placed the petitioner under suspension and initiated inquiry
proceeding under Rule-14 (1) of Rules 1991 in order to award major
punishment to the petitioner but in mid-way the proceeding was dropped
and minor punishment has been imposed upon petitioner which is
against the settled principle of law held by the Allahabad High Court in
the case of Suresh Kumar Singh Vs State of U.P. and others- 2018
(36) LCD 1614, W.P. No. 63644/2013 decided on March 28, 2018.

14- In the light of aforementioned, it is clear that if procedure for
major penalty was initiated, it is mandatory to conduct the regular
enquiry and further provided opportunity of oral evidence to the
concerned employee. Thus the punishment order is not sustainable as the
entire enquiry proceedings vitiated due to non compliance of procedure
prescribed thereof. Once the enquiry proceedings held vitiated no

penalty either major or minor can be imposed.

In the light of above discussion, I am of the definite view that the
impugned punishment order suffers from grave procedural and legal
infirmity and has been passed in violation of the principle of natural
justice and therefore is not sustainable in the eyes of law and is liable to

quashed. The claim petition deserves to be allowed.
ORDER

The claim petition is allowed. The impugned order dated 27-12-
2013 (Annexure No.3) passed by O.Ps no. 4 withholding the pay of the
petitioner equivalent to one month, appellate order dated 07-02-2014
(Annexure No.2) passed by the O.Ps no. 3 and revisional order dated 28-
04-2014 are hereby quashed. The petitioner shall be entitled for all
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consequential service benefits which has been withheld on accounts of
these orders. The compliance of the order shall be made within 03
months from the date a certified copy of this judgment is received by the
O.Ps. There shall be no order as to costs.

Sd/-

(Jitendra Kumar Singh)
Member (Judicial)

Judgment signed, dated and pronounced in open Court today.

Sd/-
(Jitendra Kumar Singh)
Member (Judicial)

Dated: 14™ October 2024
M. Husain/Ps



