STATE PUBLIC SRVICES TRIBUNAL, INDIRA BHAWAN, LUCKNOW.

Present: Hon'ble Mr. Suresh Chandra, Vice-Chairman (Admn.)

Claim Petition No. 1089/2016

Lal Chandra, aged about 42 years, son of Sri Chandra Pal, resident of -
202 Puneet Apartment Teachers Colony Jaipur House, Agra, presently
posted as Assistant Commissioner Commercial Tax, Sector-6 Mathura.

Versus

1. State of U.P. through Principal Secretary, Tax and Registration
Department U.P. Civil Secretariat, Lucknow.

2. The Commissioner, Commercial Tax, Uttar Pradesh Lucknow.

............ Opposite Parties

JUDGMENT

(By Hon’ble Mr. Suresh Chandra, Vice-Chairman (Admn).

This claim petition has been filed by petitioner under Section-4 of

the U.P. Public Services (Tribunal) Act, 1976 and sought the following

reliefs:-

(i)  To quash/set aside the impugned orders dated 11.07.2011
(Annexure No. 1) and appellate order dated 22.02.2016
(Annexure No. 2) with all consequential service benefits.

(i) To issue any other order or direction, which may deem fit
and proper in the circumstance of the case may kindly be
passed in favour of the petitioner.

(i) To award costs of the petition to the petitioner.

2. Briefly stated, case of petitioner is that he was initially appointed

on the post of Trade Tax officer Grade-Il in the year 1997, now known as
Commercial Tax Officer. On the basis of good work and conduct
petitioner was promoted to the post of Assistant Commissioner

Commercial Tax in the month of February, 2009.
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On the basis of the complaint made by Trader Girija Shankar

Jaiswal, a show cause notice was issued to the petitioner on 01.10.2020

(Annexure No. 5) which is reproduced below:-

© 8t e FIevY oigvare vard wE wash
TIGIaYl SlHfved g/zof/a/rww T—15,/3 U—5 €I99rg,
IO VT 3TUP [dveg [RIera @1 T 8 [ S
GIVT GTP] BH P BV [FHRT RS gIa 139 G @
fore Gemlia &1 T @ TR IV Sembig T 17T G oy
TSTT GV W BV JRINIT BT TIT TIT I 1999—2000 H

YCIH BT T [T 1997 GHPBT SHIST BV

P TEGYT H [THII CIHE GY HY NIGT [HIT 7T
&/ PRrarga &1 oiig veTd BRIy de—1, ey
HY GO G G GRIo) | BvrRf T fora
fa=7 sfaafaaard arft =t —
(#) TI9 319 IR BV SEBEN, GUS—9, TNITH P
g gv dord o a9 39 GINT W TIiay] SiHfved
VTG, Y—15,/3 V—5 €lEie, IR @ qy
99—2000 HT BV [FENTT SRIT feids 22.01.02 & TR
137 797 97T/ I GINT I%ger fAaver uF H GNiRe
VCIB W0 9212700 FT GIVT [HIT TAT AT IV BT
&) gifya 781 ®1 = off) &It grT feTiE 16.01.
2002 B UF GrefaT gF Q97T 7T o7 [oIvTH BET AT AT
o I VElad F @7 wHed g7 [F9Ired 8 TIT 8
foreat 3@1 W HIg 1 qoq gia §T T T8 &
3T ¥IF Pl Gilg HY ST 79T ford ST @ ST
TG GINT a7 TIT 7] S&rarel @7 refAr gH &Y
fAefvor et gFraetl gv SuciEl Gy AT il 3TUPH
GINT ST9I] & ¥CIp @] 1997 Gilel 1% &V o giiyd
vCIHd Hl 19%] W0 1,10,000,/— [FEHIRG ®¥d Y 10
giaera &1 Y W w0 11,000,/ — HY NNAT BT 77/
SV HPHIV 197 Bl Gig p g @ givur @i
SIVHIBIV 15T I Slera T8 o7/
(@) FRraergd @l oild 9 I8 41 Grar 797 1 319 FIVT
TIT Y d gt & vSId v Toid Y W BV NI
fdar g7 81 g & vwerd § gieY gy o) qiey
Ry T [9BT gv [e7IE 17.01.2000 W HYQITT 8 Flaera
off wgler g9 fAfr @ yd @wedar 7.5 Fiawad eff/
9% FRT Q¥ Y @ [erv 10 GIAGId @ &Y W BV
SITRIIT 1537 T 5T 1957157 &V W 3feE qv off/
2 TUYFT @l W W §laT & @ 39 FRT 19l
FT TAIST HVS P GGevF H 99 Gig 139 §Y
G velad gv 49 oiia 139 §Y @Y SR fdar
TIT 3V g8 o SifE GV
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Petitioner submitted reply to the show cause notice on 22.12.2010

(Annexure No. 4) denying all the charges levelled against him. Thereafter,
disciplinary authority passed the impugned order dated 11.07.2011 by
which censure entry has been awarded against the petitioner on the
ground that the reply submitted by the petitioner was not found
appropriate. Feeling aggrieved with the order dated 11.07.2011 petitioner
preferred appeal on 12.08.2011 before the appellate authority, but the
same was rejected by order dated 22.02.2016. The contention of the
petitioner is that impugned order was passed on the basis of the enquiry
report dated 17.06.2010, but copy of the said report was not supplied to
the petitioner. The impugned punishment order was passed only on the
ground that the petitioner's reply was not satisfactory but no reason s were
recorded on the issues raised by the petitioner and only conclusion have
been drawn. The matter is related to year 1999-2000, but impugned
show cause notice was given to the petitioner in the year 2010 after ten
year, as such impugned punishment order shall be considered only for the
year 1999-2000, and same shall not be effect in granting any future
service benefits. Impugned order passed by the opposite parties without
proper considering the reply submitted by the petitioner and several issues
raised by the petitioner in his reply but no reason was recorded only
conclusion have been drawn by passing the punishment order.
Impugned punishment orders have been passed in violation of U.P.
Government Servant (Discipline and Appeal) Rules, 1999, hence this

claim petition.

3. Opposite parties have filed their written statement denying
material allegations mentioned in reference petition.  They have stated
that petitioner committed dereliction of duty and irregularity for which a
show cause notice was issued upon petitioner. Full opportunity of

hearing was given to petitioner to defend his case. Opposite parties had



4
contended that impugned orders passed against petitioner are in

accordance with Rule. There is no illegality committed by the authorities
concerned in passing the orders against the petitioner. Orders passed
against the petitioner are reasoned and speaking order. Grounds shown
in support of reference petition are devoid of merit, so petition deserves
to be dismissed.

4. Reiterating his earlier submissions, the petitioner filed his R.A.
wherein he submitted his version in view of the pleas agitated by the
opposite parties.

5. | have heard the learned Counsel for the petitioner as well as the
learned P.O. appearing on behalf of the opposite parties and perused the
record available on the file.

6. The learned counsel for the petitioner has contested the case on
the ground that petitioner always performed his work and duties with extra
ordinary and honesty and always worked with full satisfaction of his
Superior authorities having unblemished service record. The preliminary
enquiry was conducted and the enquiry report submitted, on the basis of

enquiry report show cause notice was issued to the petitioner.

7. In Para- 7 of the claim petition, it has been averred by the learned
counsel for the petitioner that punishment order was passed on the basis
of the enquiry report, but the copy of said report was not supplied to the
petitioner in passing the punishment orde, the concerning authority has
acted against the following directions of the Hon’ble High Court issued in
Ram Surat Singh vs. Inspector General of Police, Allahabad Zone,
Allahabad (2005) 2 U.P.L.E. B.C. 1155:

“Disciplinary  Authority relied upon statements
recorded in preliminary inquiry report while imposing
punishment—Thus, copy of preliminary inquiry report
ought to have been supplied to petitioners—Non supply
thereof, is violation of mandatory requirement of Rule

14(2)—Apart from it, opportunity of hearing, also be given
—That too was not given —Mere permission to inspect
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file—Not sufficient— Principle of natural justice also
violated—Punishment has to be set aside.”

8.. The importance of furnishing essential documents to the
delinquent during the course of disciplinary proceedings has also been
emphasized by the Hon'ble Supreme Court in Union of India and
Others vs. Mohd. Ramzan Khan, A.l.LR. 1991 (S.C. Page 471) as
follows:-

“It is necessary for the department to supply a copy
of the enquiry report and non-supply of the enquiry report
is fatal and vitiates the entire enquiry proceedings. It
seems that if preliminary enquiry has been relied upon by
the department, then the copy of the report is required to
be furnished in order to give the delinquent an
opportunity to represent the matter sufficiently when
penal consequences flow from the show cause notice. In
the present cat merely by issuing a direction to inspect
the file was not sufficient. The respondents should have
supplied the copy of the enquiry report and since the
enquiry report was not supplied, the principles of natural
justice were violated and the petitioner was not afforded
a reasonable opportunity to defend his case and
consequently the impugned order is not sustainable in
the eye of law and is liable to be quashed.”

9. Further learned counsel for the petitioner contested the case on the
ground that in passing the impugned punishment order the opposite
parties failed to record reasons and without any basis and substance the
impugned order was passed and only conclusion have been drawn that
reply is not satisfactory, and no reasons was recorded in passing
punishment order, as such, punishment order is non-speaking and

unreasoned. In this regard, | have perused the impugned order of

punishment dated 11.07.2011 which is reproduced as under:-

* SUVIFET T P gR¥eT H S &lor v JIeq,
e e (1037909M0) v=5—3 ST &1 9
T=RI— 1022 1&7IF 01.10.10 GINT BRI I3 T
G 15T AT ST BN Fars FifeT BT Garv 4
FITa=  JIqd, e HIHTIY (1J03150970) -1,
SITTINT 7 37T G F&I—737 [TIH 22.12.2010 FINT 419
f&ar)  gFrael v Guae [Freradt g¥ d fed T
1353 T i i ey & qedl dOgigeT H
gherIgY<T 4l flor T JIqq,  Jfve BTV
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(103790%10) ¥=57—Y, STV &1 TEIBYT  FfIdd Te)
grT AT/

THET T2l GV HeAHId [Ny 7T 8 WSl

H v@Gd gV I SEBNT @ gUE dFrdl @y [FERT

SEIBENT & ®Y H Vel & S ol % JIeq, Sive<T

FIHTTY (IA031509TM0) V~57—T, JTIRT &I GRIT<=T Fiare

gerT @) ordl 8/

10. The punishment has been passed without any evidence and

without proving the allegation against the petitioner merely it has been

stated that * 3TV VT 98T wedievar Sfad 78 9rar 7I7 “ No

reason has been given in the impugned punishment order and only
conclusion has been mentioned, as such, the impugned punishment order
has been passed in violation of the law. The opposite party concerned did
not consider the material facts of the case as such it cannot be said that
the petitioner was afforded a reasonable opportunity of hearing.  In my
view there is nothing to show on the file that any act of the petitioner
amounts to misconduct. As there is no evidence displaying or establishing
any ill motive on the part of the petitioner, he has been unjustifiably
punished for misconduct. The petitioner did not commit any dereliction in
his duties but merely on the basis of presumption the disciplinary was
initiated against him leveling false allegations and without considering any
single word of the reply and without proving misconduct, the impugned
punishment has been passed, which is non speaking and unreasoned
order. It is settled law that if the intention of the employee is not bad, his
conduct does not come into the category of misconduct and he may not
be punished. Thus the opposite parties unusually and unlawfully
exercised their power. In view the action of opposite parties in the
present case is illegal, arbitrary and violation of principles of Natural
Justice. The impugned punishment order and appellate order have been

passed in illegal and arbitrary exercise of power.
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11. Highlighting the importance of a reasoned order the Hon'ble

Apex Court in Raj Kumar Mehrotra Vs. State of Bihar and others, 2006
Supreme Court Cases (L&S) 679 has held as under :-

“Without going into other issued raised, we are of the view that
the impugned order of the respondent authority imposing
punishment on the appellant cannot be sustained. Even if we
assume that Rule 55-A which pertains to minor punishment,
was applicable and not Rule 55 which relates to major
punishments, nevertheless Rule 55-A requires that the
punishment prescribed therein cannot be passed unless the
representation made pursuant to the show cause notice has
been taken into consideration before the order is passed.
There is nothing in the impugned order which shows that any
of the several issues raised by the appellant in his answer to
the show cause notice were, in fact, considered. No reason
has been given by the respondent authority for holding that the
charges were proved except for the ipse dixit of the disciplinary
authority. The order, therefore, cannot be sustained and must
be and is set aside.”

12. A distinction between “reasons’ and “conclusions” have been spelt
and by Hon’ble the Apex Court in Union of India Vs. Mohan Lal Kapoor,
(1973) 2 Supreme Court Cases 836, it has been held as under:-

“Reasons are links between the materials on which certain
conclusions are based and the actual conclusions. They
disclose how the mind is applied to the subject matter for a
decision whether it is purely administrative or quasi-judicial.
They should reveal a rational nexus between the facts
considered by the conclusions reached.”

13. In G. Valli Kumar Vs. Andhra Education Society, 2010(2)
Supreme Court Cases 497, it has been held by the Hon’ble Apex Court
as under:-

“That the requirement of recording reasons by every quasi
judicial or even an administrative authority entrusted with the
fask of passing an order adversely affecting an individual
and communication thereof to the affected person is one of
the recognized facets of the rules of natural justice and
violation thereof has the effect of vitiating the order passed
by the authority concerned.”

14.  In the case of S.N. Mukherji vs. Union of India it has been held
by the Hon'ble Apex Court that:-

‘reason must be recorded while awarding punishment

and in this regard what is necessary is that the reason must

clear and explicit so as to indicate that the authority has
given due consideration to the point of controversy.
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15.  The Honble High Court in case of Arvind Kumar Pandey vs.
State of U.P. & others reported in 2013(31) LCD 1964 has held that
“if the element of motive behind any lapse and dereliction of
duty is absent, then for that reason, no employee shall be
punished or face disciplinary enquiry as has been laid down
by the Hon’ble Apex Court in the case of Union of India and
others Vs. Jamil Ahmad.
16.  The Division Bench of the Hon'’ble High Court in case of State of
U.P. and others vs. Raj Mani Mishra and another reported in 2018(36)
LCD 644, it has been held that:-
“lack of efficiency or failure to attain highest standards in
discharge of duties attached to public office would not
constitute ‘misconduct’ unless the consequent directly
attributable to negligence would be such as to be irreparable

or the resultant damage would be so heavy that the degree
of culpability would be very high.”

17. By the Hon’ble High Court In the case of Jagdish Prasad Singh
vs. State of U.P. & others has held that:

“There is not a single word as to whether he has
perused the report of the enquiry officer before passing the
order. The punishing authority also did not indicate about
the report of the enquiry officer and the order was passed
without any application of mind and it does not indicate that
he had even perused the report of the enquiry officer and
agreed with the report of the enquiry officer. The Hon’ble
High Court accordingly quashed the illegal and non-speaking
order, as even the enquiry report was not referred in the
order.

18.  In the light of above, | find that the order of punishment is clearly
illegal, non speaking and un reasoned and there are sufficient reasonS to
quash it.

19. | have also perused the appellate order and find that grounds taken
by the petitioner in appeal have also not been considered properly and
appeal was rejected in mechanical manner vide order dated 22.02.2016,

this is consequential order, so, the appellate order is also liable to be

quashed.



9
20. In view of discussions made above, the claim petition deserves to

be allowed.
ORDER

The claim petition is allowed. Punishment order dated
11.07.2011 (Annexure No. 1) and appellate order dated 22.02.2016
(Annexure No. 2) are hereby quashed.

Petitioner shall be given all consequential service benefits
which have been withheld on account of these punishment orders as per
rules.

Compliance of this judgment and order shall be made within a
period of three months from the date of receipt of certified copy of this

order.
There is no order as to costs.

Sa/-
(Suresh Chandra)
Vice-Chairman(Admn.)

Judgment signed, dated and pronounced in the open court today.

Sd/-
(Suresh Chandra)
Vice-Chairman(Admn.)

Dated: 13th September, 2024
MK/-




