STATE PUBLIC SRVICES TRIBUNAL, INDIRA BHAWAN, LUCKNOW.

Present: Hon'ble Mr. Suresh Chandra, Vice-Chairman (Admn.)

Claim Petition No. 522/2023

Head Constable Brishketu Singh,PNO(942470318) aged about 48 years,
son of Sri Late Nagendra Singh, Resident of Village-Sahadodar, Post-
Dubavli, Police Station Gola Bazar, District-Gorakhpur,U.P.

.................... Applicant/Petitioner.

Versus
1.State of U.P. through Principal Secretary, Home Department, U.P.Govt.,
Civil Secretariat, Lucknow.
2.Superintendent of Police, Basti.
3.Deputy Inspector General of Police, Basti, Circle Basti.
4. Additional Director General of Police, Gorakhpur Zone, Gorakhpur,U.P.

............ Opposite Parties
JUDGMENT

(By Hon’ble Mr. Suresh Chandra, Vice-Chairman (Admn).

This claim petition has been filed by petitioner under Section-4 of
the U.P. Public Services (Tribunal) Act, 1976 and sought the following
reliefs:-

(i) To quash/set aside the impugned punishment orders dated
05.08.2022(Annexure No. 1), appellate order dated
31.10.2022(Annexure No. 2) and revisional order dated
21.01.2023(Annexure No. 3) with all consequential service
benefits.

(i) Any other direction or order may also be passed which

Court may kindly be pleased to issue in the facts and
circumstances of the case.

2. Briefly stated, case of petitioner is that he was initially appointed

on the post of Constable in the year 1994, thereafter he was promoted on

the post of Head Constable on 09.10.2018. The work and conduct of the

petitioner has always been satisfactory and appreciable. A show cause

notice was issued to the petitioner on 12.05.2022 (Annexure No. 7) which

is reproduced below:

‘S gg YAl a9 2022 H I URYIMYR SFUS g1 A

& ReAl & ug W Fgaa o af fedaies 21-03—2022 i

et AfSAT R Y1 “gUR MMd A edell IR qgd doll

d 99 & 2| 39 WX YINA §RT B HrAardl T8 &) W@ 8

qAT T A F w8 01 fHoflo g3 2| 9@ YT @1 w14 4
R AT f$ AT URYRIMYR 8F S godbl 40—01 &I dIc 0 01
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fadi® 20—07—2021 9 gA&I JrEfed 21 die do—01 # YW
Eedl har, HIZAYR, Sodel, dAURAL, SATYR, dTelyy,
JAIYR "Hiddie | 39 gRT o ) fFgfda @ k@ dic
& Weg 9 gfow w#EifRue oo d@ds & uRum
H&AT-01 /2020 f&-Td 03—01—2020 9 (R Yford #AsIQeD
MREYR Sl MREYR S 93 d&A-—Sleis—HI—6
(Frder—01)—2021 / 2744 f&AT® 26—02—2021 gRT yd 4 & faum
e S fHar T o1 | 39 §RT QY BT Ul T HId gU
AU Hddl B sfashh d il AT Sed gBRUT B IRFES
Sifd AR drs oiFue 9l 9 &Rl Y | URfe 4
I gl I YT TAT| 91 Sad Hed ddd Ureld dufd =i
AURATEl, WHHEMRAl d SeRiadr &1 9Ras 8 fawal
gRfe==T @1 @Ired 2 1

Petitioner submitted reply to the show cause notice on 30.05.2022
(Annexure No. 8) denying all the charges levelled against him. Thereafter,
disciplinary  authority = passed the impugned order dated
05.08.2022(Annexure No.1) by which censor entry has been awarded
against the petitioner on the ground that the reply submitted by the
petitioner is unsatisfactory. Feeling aggrieved with the order dated
05.08.2022 petitioner preferred appeal which was also rejected by
appellate authority vide order dated 31.10.2022. Thereafter, petitioner
filed revision before the revisional authority which was also rejected vide
order dated 21.01.2023. Contention of the petitioner is that petitioner was
not supplied relevant documents with the show cause notice.
Punishment order, appellate order and revisional order passed by the
opposite parties are illegal ,arbitrary, unreasoned, nonspeaking and

violations of natural justice, hence this claim petition.

3. Opposite parties have filed their written statement denying
material allegations mentioned in reference petition. They have stated
that petitioner committed dereliction of duty and irregularity for which a
show cause notice was issued upon petitioner. Full opportunity of
hearing was given to petitioner to defend his case. Opposite parties had
contended that impugned orders passed against petitioner are in
accordance with Rule-14(2) of U.P. Subordinate Ranks of Police Officers
(Punishment and Appeal) Rules, 1991. There is no illegality committed
by the authorities concerned in passing the orders against the petitioner.
Orders passed against the petitioner are reasoned and speaking order.
Grounds shown in support of reference petition are devoid of merit, so
petition deserves to be dismissed.
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4. Reiterating his earlier submissions, the petitioner filed his

R.A. wherein he submitted his version in view of the pleas agitated by the
opposite parties.
5. | have heard the learned Counsel for the petitioner as well as the
learned P.O. appearing on behalf of the opposite parties and perused the
record available on the file.
6. The learned counsel for the petitioner has contested the case that
petitioner always performed his work and duties with extra ordinary and
honesty and always worked with full satisfaction of his superior authorities
having unblemished service record. The preliminary enquiry was
conducted and the enquiry report dated 18-04-2022 (Annexure no.6)
submitted, on the basis of enquiry report show cause notice was issued to
the petitioner, but the relevant copy of the documents have not been
provided and as such the punishment order has been passed on relying
the extraneous material which is in violation of principles of natural justice,
therefore, the entire disciplinary proceeding vitiates on the ground only.
There is neither any negligence nor dereliction of his duty by the
petitioner. The learned Counsel for the petitioner, in this connection, drew
attention to the directions issued by the Director General of Police, U.P.
vide his Circular dated 08.03.2001, The same are being gainfully
reproduced as hereunder:-

‘frwEel & M —14(2) @ gfdaygaa s@aEx” &1
i IUERl A¥SRI &I d9d v Wfad ARl Suds
$RA U WA 99T UGS HIET 2| I AUARN IS
HI HROT qdRil Aifed @ Wl Wifd A & yfa ud
WG <4 & foay &9 4 &9 15 9 o1 999 3@y fean
SR | SiTd AT @ A1—41e 3 Ifie®, afe gara @ forg
TS 2 ql, S= Hl 9EH ARSI gRT IvAr) ARSI BY
e s =g afe <1 siffde muar ar = fedr
fare srol 4 fear =T w9 9 8 U 9l 9AEel &
Jadied & d Igafa & S =Ry
HodotoamsoSlo /Gampar 3Afers= gRT & A Sfd  IAmeEdr

Juarl ARBRT @ T8 & SR AR T A SUBT Seow
SR 9d13 Aifed ¥ foar we |-

7. It was further indicated that by not furnishing relevant documents
to the petitioner, the concerning authority has acted against the following
directions of the Hon’ble High Court issued in Ram Surat Singh vs.
Inspector General of Police, Allahabad Zone, Allahabad (2005) 2
U.P.L.E. B.C. 1155:

“Disciplinary Authority relied upon statements recorded in
preliminary inquiry report while imposing punishment—Thus, copy
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of preliminary inquiry report ought to have been supplied to
petitioners—Non supply thereof, is violation of mandatory
requirement of Rule 14(2)—Apart from it, opportunity of hearing, also
be given —That too was not given —Mere permission to inspect file—
Not sufficient—Principle of natural justice also violated—Punishment
has to be set aside.”

8.. The importance of furnishing essential documents to the
delinquent during the course of disciplinary proceedings has also been
emphasized by the Hon'ble Supreme Court in Union of India and
Others vs. Mohd. Ramzan Khan, A.lLR. 1991 (S.C. Page 471) as
follows:-

“It is necessary for the department to supply a copy of the
enquiry report and non-supply of the enquiry report is fatal and
vitiates the entire enquiry proceedings. It seems that if preliminary
enquiry has been relied upon by the department, then the copy of
the report is required to be furnished in order to give the delinquent
an opportunity to represent the matter sufficiently when penal
consequences flow from the show cause notice. In the present cat
merely by issuing a direction to inspect the file was not sufficient.
The respondents should have supplied the copy of the enquiry
report and since the enquiry report was not supplied, the principles
of natural justice were violated and the petitioner was not afforded a
reasonable opportunity to defend his case and consequently the
impugned order is not sustainable in the eye of law and is liable to
be quashed.”

9. Highlighting the importance of reasoned and speaking orders, the
Hon'ble Apex Court in Vijay Singh Vs. Union of India, (2007) scc 63
and Nirmla Jhala Vs. State of Gujrat and others, 2013(2)SCC ( L&S)
270 has held as under :-

" As the object of the preliminary enquiry is only to take a
prima facie view, as to whether there can be some substance in the
allegation made against an employee which may warrant a regular
enquiry or not; the enquiry officer may give his finding, but cannot
made the opinion to hold guilt to the delinquent employees."

10. It has further been argued by the petitioner that impugned order of
punishment dated 05.08.2022 is non-speaking, unreasoned, illegal and
arbitrary order, as it has been passed without application of mind, so, it is
liable to be quashed. In this regard, | have perused the impugned order of
punishment dated 05.08.2022 which is reproduced as under:-

ARG & Re R UK WEERT H & T o=
UERI, U4 UAdel] IR SUdd Wl dT W gRI 9R.d ©u |
IEed fhar T a f&Afd 21—03—2022 & ARIA ARSI W
UHTRIT “EAN Md H Selell IRTG 98d doll 9 §9 R8I 8 39 W
U §RT @l $Idel Fal R I & a7 Mg o H A8l 01

fRoHI0gR 2 | Sad UHRYT HI S I UrT 77 b AT IR &
® Bodl H01 BT dic Ho01 fadld 20—07—2021 A TdI AT &
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dic Ho01 H UM-—Tedl Har, AISATR, Ioclgl, TRl STayy,
ATIYR, YYIIQR d °ietal & | $9 g1 o W Fgfad & SR die
Y H gferd HEIMQed S0W0 ofE@e s @ URUA H&I—01 /2020
fe=iTep 03—01—2020 g R YT AP TMREYR S TREYR &
T3 AET—oivie—du—6 (Mce—01)—2021 /2744 f&Hi® 26—02—2021
ERT @ # & feun fdw SNy fam T om| @ §RT INQ¥ &
g™ 9 d gY S0 dHaddl @l sfash &) ofl | IR 9=
JIREN BT WA FATySTeh el Uil T7 |

11.  The punishment has been passed without any evidence and
without proving the allegation against the petitioner merely it has been
stated that * 3TRIUT gRT UG TEIHROT Hdlgo-d el a7 a1 “ No

reason has been given in the impugned punishment order and only
conclusion has been mentioned, as such, the impugned punishment order
has been passed in violation of the law. The opposite party concerned did
not consider the material facts of the case as such it cannot be said that
the petitioner was afforded a reasonable opportunity of hearing. In my
view there is nothing to show on the file that any act of the petitioner
amounts to misconduct. As there is no evidence displaying or establishing
any ill motive on the part of the petitioner, he has been unjustifiably
punished for misconduct. The petitioner did not commit any dereliction in
his duties but merely on the basis of presumption the disciplinary was
initiated against him leveling false allegations and without considering any
single word of the reply and without proving misconduct, the impugned
punishment has been passed, which is non speaking and unreasoned
order. It is settled law that if the intention of the employee is not bad, his
conduct does not come into the category of misconduct and he may not
be punished. Thus the opposite parties unusually and unlawfully exercised
their power. In view the action of opposite parties in the present case is
illegal, arbitrary and violation of principles of Natural Justice. The
impugned punishment order and appellate order have been passed in
illegal and arbitrary exercise of power.

12. Highlighting the importance of a reasoned order the Hon'ble Apex
Court in Raj Kumar Mehrotra Vs. State of Bihar and others, 2006
Supreme Court Cases (L&S) 679 has held as under :-

“Without going into other issued raised, we are of the view that
the impugned order of the respondent authority imposing
punishment on the appellant cannot be sustained. Even if we
assume that Rule 55-A which pertains to minor punishment,
was applicable and not Rule 55 which relates to major
punishments, nevertheless Rule 55-A requires that the
punishment prescribed therein cannot be passed unless the
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representation made pursuant to the show cause notice has
been taken into consideration before the order is passed.
There is nothing in the impugned order which shows that any
of the several issues raised by the appellant in his answer to
the show cause notice were, in fact, considered. No reason
has been given by the respondent authority for holding that the
charges were proved except for the ipse dixit of the disciplinary
authority. The order, therefore, cannot be sustained and must
be and is set aside.”

13. A distinction between “reasons’ and “conclusions” have been spelt
and by Hon’ble the Apex Court in Union of India Vs. Mohan Lal Kapoor,
(1973) 2 Supreme Court Cases 836, it has been held as under:-

“Reasons are links between the materials on which certain
conclusions are based and the actual conclusions. They
disclose how the mind is applied to the subject matter for a
decision whether it is purely administrative or quasi-judicial.
They should reveal a rational nexus between the facts
considered by the conclusions reached.”

14. In G. Valli Kumar Vs. Andhra Education Society, 2010(2)
Supreme Court Cases 497, it has been held by the Hon’ble Apex Court
as under:-

“That the requirement of recording reasons by every quasi judicial
or even an administrative authority entrusted with the task of
passing an order adversely affecting an individual and
communication thereof to the affected person is one of the
recognized facets of the rules of natural justice and violation thereof
has the effect of vitiating the order passed by the authority
concerned.”

15.  In the case of S.N. Mukherji vs. Union of India it has been held
by the Hon’ble Apex Court that:-

“reason must be recorded while awarding punishment and in
this regard what is necessary is that the reason must clear
and explicit so as to indicate that the authority has given
due consideration to the point of controversy.

16. The Hon’ble High Court in case of Arvind Kumar Pandey vs.
State of U.P. & others reported in 2013(31) LCD 1964 has held that

“if the element of motive behind any lapse and dereliction of
duty is absent, then for that reason, no employee shall be
punished or face disciplinary enquiry as has been laid down
by the Hon’ble Apex Court in the case of Union of India and
others Vs. Jamil Ahmad.

17.  The Division Bench of the Hon’ble High Court in case of State of
U.P. and others vs. Raj Mani Mishra and another reported in 2018(36)

LCD 644, it has been held that:-

“lack of efficiency or failure to attain highest standards in
discharge of duties attached to public office would not
constitute ‘misconduct’ unless the consequent directly
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attributable to negligence would be such as to be
irreparable or the resultant damage would be so heavy that
the degree of culpability would be very high.”

18. By the Hon’ble High Court In the case of Jagdish Prasad Singh
vs. State of U.P. & others has held that:

“There is not a single word as to whether he has
perused the report of the enquiry officer before passing the
order. The punishing authority also did not indicate about
the report of the enquiry officer and the order was passed
without any application of mind and it does not indicate that
he had even perused the report of the enquiry officer and
agreed with the report of the enquiry officer. The Hon’ble
High Court accordingly quashed the illegal and non-speaking
order, as even the enquiry report was not referred in the
order.

19. In the light of above, | find that the order of punishment is clearly
illegal, non speaking and un reasoned and there is sufficient reason to
quash it.
20. The learned Counsel for the petitioner has further argued that until
charge of the negligence of petitioner has been proved, the conduct of the
petitioner is not come under the purview of misconduct and regarding
define misconduct catena of judgments have been passed by Hon'ble
Apex Court and Hon'ble High Court.
21. In case of Baldev Singh Gandhi Vs. State of Punjab & Another
AIR 2002 SC Page 1124 considering the term misconduct held that
"Misconduct has not been defined in the Act. The work 'misconduct’
is antithesis of the word 'conduct’' unlawful behavior, misfeasance,
wrong conduct, misdemeanor etc."
22. | have also perused the appellate and revisional orders and find
that ground taken by the petitioner in appeal and revision have also not
been considered properly and appeal and revision were rejected in
mechanical manner vide order dated 31.10.2022 and 21.01.2023, these
are consequential orders, so, the appellate and revisional orders are also
liable to be quashed.
23. Inview of discussions made above, the claim petition is deserves to
be allowed.

ORDER

The claim petition is allowed. Punishment order dated 05.08.2022
(Annexure No. 1), appellate order dated 31.10.2022 (Annexure No. 2) and
revisional order dated 21.01.2023 (Annexure No. 3) are hereby quashed.
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Petitioner shall be given all consequential service benefits which

have been withheld on account of these punishment orders as per rules.
Compliance of this judgment and order shall be made within a
period of three months from the date of receipt of certified copy of this
order.
There is no order as to costs.

Sd/-
(Suresh Chandra)
Vice-Chairman(Admn.)

Judgment signed, dated and pronounced in the open court today.

Sd/-
(Suresh Chandra)
Vice-Chairman(Admn.)

Dated: 26-09-2024
G.K./-




